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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.
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JOSEPH M DEL BALZO,
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-11642
V.

RONALD G HAWES,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

The Adm ni strator has appeal ed fromthe Order Di sm ssing
Stal e Conplaint issued by Chief Admnistrative Law Judge WIIliam
E. Fower, Jr. on March 15, 1991.' The Administrator argues that
the di sm ssal was inproper because the conplaint presented an
i ssue of lack of qualification, thus exenpting it fromthe six-

nmont h notice requirenent of our stale conplaint rule (49 C.F. R

! Attached is a copy of the |aw judge's Order Disnissing
Stal e Conpl ai nt.
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821.33)2  Respondent has not filed a reply brief. For the
reasons di scussed bel ow, we deny the Adm nistrator's appeal and
affirmthe |l aw judge's order of dism ssal.

The procedural history of this case is as follows. On
Decenber 27, 1990, the Adm nistrator issued to respondent an
order revoking his inspection authorization based on the
foll ow ng all egations:

1. You are now, and at all times nentioned herein

were, the holder of Mechanic Certificate 1836871 with
[i] nspection authorization.

2 Section 821.33 provides, in pertinent part:
§ 821.33 Motion to dismiss stale conplaint.

Were the conplaint states allegations of offenses
whi ch occurred nore than 6 nonths prior to the
Adm ni strator's advising respondent as to reasons for
proposed action under section 609 of the Act,
respondent may nove to dism ss such allegations
pursuant to the foll ow ng provisions:

(a) In those cases where a conpl aint does not allege |ack
of qualification of the certificate hol der:

(1) The Adm nistrator shall be required to show by answer
filed within 15 days of service of the notion that good
cause existed for the delay, or that the inposition of a
sanction is warranted in the public interest,
notw t hstandi ng the delay or the reasons therefor.

* * *

(b) I'n those cases where the conplaint alleges |ack of
qualification of the certificate hol der:

(1) The law judge shall first determ ne whether an issue
of lack of qualification would be presented if any or all of
the allegations, stale and tinely, are assuned to be true.
If not, the |law judge shall proceed as in paragraph (a) of
this section.

(2) If the law judge deens that an issue of |ack of
qualification would be presented by any or all of the
allegations, if true, he shall proceed to a hearing on the
| ack of qualification issue only, and he shall so informthe
parties. The respondent shall be put on notice that he is
to defend against |ack of qualification and not nerely
agai nst a proposed renedi al sancti on.
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2. On or about Novenber 2, 1989, you perforned an
annual inspection on, and approved for return to
service, civil aircraft N2813R, a Cessna 182K
3. In performng said inspection, you failed to
determ ne whether said aircraft nmet all applicable
ai rworthiness requirenents, in that:
a. Said aircraft was not in conpliance with
Airworthiness Directive (AD) 83-13-01 (Anmendnent
39-4672), in that the fuel caps and their
surroundi ng areas were severely corroded and the
requi red placard had not been install ed;

b. the pilot's control wheel was severely
corroded; and

c. a Brackett inlet air filter had been installed
wi t hout proper docunentati on.

4. On or about February 27, 1990, on the first flight

of said aircraft follow ng said inspection, said

aircraft crashed due to engine failure.

It was further alleged that respondent had violated 14 C F. R
43.15(a) (failure to perform 100-hour inspection so as to
properly determ ne whether the aircraft nmet all applicable
airworthiness requirenents), and 43.11(a) (failure to make
mai nt enance entries show ng conpliance wth Airworthiness
Directives).

The Administrator filed the order of revocation as the
conplaint on January 17, 1991. On January 23, 1991, respondent
filed his notion to dism ss the conplaint as stale because the
al l eged violations occurred nore than six nmonths prior to the
Adm ni strator's advising respondent (by way of Notice of Proposed
Certificate Action on July 9, 1990) of the charges. Thereafter,
the Adm ni strator anmended his conplaint by addi ng | anguage whi ch

al | eged that respondent |acked the degree of care, judgnent, and
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responsibility required of the holder of an inspection
authorization. 1In his opposition to respondent's notion to
dism ss, the Adm nistrator asserted that the | aw judge was
required by section 821.33(b) to determ ne whether an issue of
| ack of qualification would be presented if the allegations were
assuned to be true and argued that, even absent the anendnent,
the allegations in the conplaint presented such an issue.

In his order dismssing the conplaint, the |aw judge cited

Adm nistrator v. Stewart, 2 NTSB 1140, 1143 n. 10 (1974), where

we cautioned that we would | ook with disfavor upon any attenpt to
all ege lack of qualification nerely as a device to avoid
di sm ssal of the conplaint as stale, and concluded that in this
case the Adm nistrator had anended the conplaint in order to
avoi d such a dismssal. The |aw judge held that the conplaint
did not specifically raise an issue of lack of qualification. W
agr ee.

Qur stale conplaint rule requires the | aw judge to determ ne
whet her, assumng the allegations in the conplaint are true, an
i ssue of lack of qualification would be presented.® |f such an
issue is presented, the 6-nonth notice requirenment of the stale
conpl aint rule does not apply.* In our judgnent, the allegations
of the conplaint in this case, even with the |anguage added by

the Adm nistrator's anmnendnent, do not raise an issue of |ack of

® Administrator v. Hoag, NTSB Order No. EA-3010 at 9 (1989),
reconsi deration denied, NITSB Order No. EA-3074 (1990).

* Administrator v. Anderson, 5 NTSB 564, 566 (1985);
Adm ni strator v. Gaunce, 4 NTSB 53, 55 (1982).
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qualification. W disagree with the Adm nistrator's assertion
that "where the sanction sought by the Adm nistrator is
revocation, the case of necessity involves a | ack of
qualification issue.” (App. Br. at 6). |If this were so, there
woul d be no reason for the law judge to review all of the
all egations of a conplaint in order to determ ne whether an issue
of lack of qualification is presented, as required by section
821. 33(b).

The al | eged deficiencies in respondent's inspection of the
aircraft which crashed do not, in our view, warrant revocation.?>
W think it is significant that the Adm nistrator did not
specifically allege (in either his original or amended conpl ai nt)
t hat respondent's inproper inspection was a cause of the
subsequent crash. Although the Adm nistrator states in his brief
that the "mere structure of the conplaint . . . suggests such a
nexus," (App. Br. at 7, n. 3), we think that a nore explicit
causal connection was required, especially in light of the fact
that the discrepancies noted (corroded fuel caps, corroded
control wheel, and | ack of required docunentation) are not the

sort normally associated with engine failure.

®> The Administrator cites two cases which he asserts are
simlar to this case, in which we found that the respondent
| acked qualification. Admnistrator v. Hesse, 4 NISB 1180
(1983), and Adm nistrator v. Sayler, 2 NISB 366 (1973). However,
t he respondents in both of those cases had prior violation
hi stories, a factor which is absent in this case. As we noted in
Sayler, at 367, in cases where the record does not disclose prior
viol ations, a 60-day suspension of a mechanic's inspection
aut horization is the customary sanction for inadequate repair and
i nspecti on.
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Finally, we note the Adm nistrator's suggestion that he had
an alternate basis under section 821.33(a) for avoiding dismssal
of the conplaint as stale in that there was good cause for the
del ay since the FAA was not aware of respondent's all eged
violations until they were reveal ed by the investigation
foll ow ng the plane crash several nonths later. (App. Br. p. 7
n. 2.) However, because the Adm nistrator did not present that
argunment to the | aw judge, he has waived his opportunity to

pursue it on appeal.

ACCORDI NAY, IT IS ORDERED THAT:
1. The Admnistrator's appeal is denied; and

2. The law judge's order dism ssing the conplaint is affirned.

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.



